DEPARTMENT OF LABOR Billing Code 4510-26P
Occupational Safety and Health Administration

29 CFR Part 1960

Basic Program Elements for Federal Employee Occupational Safety and Health Programs
and Related Matters

Subpart I. Recordkeeping and Reporting Requirements

AGENCY: Occupational Safety and Health Administration (OSHA), U.S. Department of
Labor.

ACTION: Final Rule.

SUMMARY: The Occupational Safety and Health Administration (OSHA) is issuing a final
rule amending the occupational injury and illness recording and reporting requirements
applicable to Federal agencies (29 CFR Part 1960, Subpart I), including the forms used by
Federal agencies to record those injuries and illnesses. The final rule will make the Federal
sector’s recordkeeping and reporting requirements essentially identical to the private sector by
adopting applicable provisions from 29 CFR Part 1904 as Federal agency requirements under 29
CFR Part 1960. In addition to eliminating the problems in the existing system whereby injuries
and illnesses suffered by some groups of employees, such as contract employees, are not
recorded, this final rule will produce more useful injury and illness records, collect better
information about the incidence of occupational injuries and illnesses at the establishment level,
create reporting and recording criteria that are consistent among Federal agencies, enable injury
and illness comparisons between the Federal and private sectors, and promote improved

employee awareness and involvement in the recording and reporting of job-related injuries and



ilinesses. The final rule will also assist in achieving the stated goal in Executive Order 12196
that Federal agencies comply with all OSHA standards, and generally, assure worker protection
in @ manner comparable to the private sector. This final rule applies to all Federal agencies of
the Executive Branch subject to Executive Order 12196, and does not apply to military personnel
and uniquely military equipment, systems, and operations.

The requirements of this Part do not diminish or modify in any way a Federal Agency’s
responsibility to report or record injuries and illnesses as required by the Office of Workers’
Compensation Programs under the Federal Employees’ Compensation Act (FECA).

DATES: This final rule becomes effective January 1, 2005.

FOR FURTHER INFORMATION CONTACT: Director, Office of Federal Agency
Programs, Occupational Safety and Health Administration, U.S. Department of Labor, 200
Constitution Avenue, NW, Room N-3622, Washington, D.C. 20210, Telephone 202-693-2122.
SUPPLEMENTARY INFORMATION:

l. Statutory Background

Section 19 of the Occupational Safety and Health Act (the “OSH Act”) (29 U.S.C. 668)
includes provisions to ensure safe and healthful working conditions for Federal sector
employees. Under that section, each Federal agency is responsible for establishing and
maintaining an effective and comprehensive occupational safety and health program consistent
with the standards promulgated by OSHA under Section 6 of the OSH Act. Executive Order
12196, Occupational Safety and Health Programs for Federal Employees, issued February 26,
1980, prescribes additional responsibilities for the heads of Federal agencies, the Secretary of
Labor, and the General Services Administrator. Among other things, the Secretary of Labor,

through OSHA, is required to issue basic program elements with which the heads of agencies



must operate their safety and health programs. These basic program elements are set forth at 29
CFR Part 1960. Section 19 of the OSH Act, the Executive Order, and the basic program
elements under 29 CFR 1960 apply to all agencies of the Executive Branch except military
personnel and uniquely military equipment, systems, and operations. This final rule will amend
the basic program elements under 29 CFR Part 1960, Subpart I, to make pertinent private sector
recordkeeping requirements under 29 CFR Part 1904 applicable to all Executive Branch Federal
agencies. By amendment to the OSH Act on September 28, 1998 (through the Postal
Employees’ Safety Enhancement Act), the U.S. Postal Service is already complying with the
recordkeeping requirements under Part 1904.

Pursuant to Section 19(a) of the OSH Act, each head of a Federal agency is responsible
for keeping adequate records of all occupational injuries and illnesses. Section 1-401(d) of the
Executive Order provides the Secretary of Labor with the authority to prescribe recordkeeping
and reporting requirements for Federal agencies. Under 29 CFR 1960, Subpart I, each Federal
agency is currently responsible for keeping records of all occupational injuries and illnesses.
Section 19 of the OSH Act also provides the Secretary of Labor with access to occupational
injury and illness records and reports kept and filed by Federal agencies “unless those records
and reports are specifically required by Executive Order to be kept secret in the interest of the
national defense or foreign policy, in which case the Secretary of Labor shall have access to such
information as will not jeopardize national defense or foreign policy.”

In its role as the lead Agency for implementing and reviewing compliance with Executive
Order 12196 and the basic program elements set forth at 29 CFR 1960, OSHA requires Federal
agencies to comply with all occupational safety and health standards, and generally, to assume

responsibility for worker protection in a manner comparable to private employers. The OSH Act



authorizes the Secretary of Labor to issue two types of final rules, “standards” and “regulations.”
Occupational safety and health standards issued pursuant to Section 6 of the Act specify the
measures to be taken to remedy occupational hazards. 29 U.S.C. 652(8), 655. OSHA
regulations, issued pursuant to general rulemaking authority found, inter alia, under Section 8 of
the Act, are the means to effectuate other statutory purposes, including the collection and
dissemination of records on occupational injuries and illnesses. 29 U.S.C. 657(c)(2). Because
29 CFR 1904, which sets forth occupational injury and illness recordkeeping requirements for
the private sector, was promulgated pursuant to Section 8 of the OSH Act, and thus is technically
a “regulation” and not a “standard,” Federal agencies are currently not required to comply with
the provisions in Part 1904. Therefore, OSHA is amending the basic program elements at 29
CFR 1960, Subpart I, to make pertinent private sector recordkeeping and reporting requirements
under Part 1904 applicable to the Federal sector.
1. Functions of the Recordkeeping System

In general, recording incidents of occupational deaths, injuries, and illnesses have several
distinct functions or uses for employers, employees, and OSHA. One is to provide information
to employers about hazards in their workplaces that are injuring or making their employees ill.
Employers and employees can then use the information to implement safety and health programs
at individual workplaces. Analysis of injury and illness data is a widely recognized method for
discovering workplace safety and health problems and for tracking progress in solving those
problems.

Federal employees who are better informed about the hazards they face are more likely to

follow safe work practices and to report workplace hazards to their Federal agency safety and



health personnel. Such employees may then participate in identifying and controlling those
hazards, thus improving the overall level of safety and health in the workplace.

The records are an important source of information for Federal agency safety and health
staff, as well as for OSHA’s oversight function. Federal agency safety and health personnel use
the data to identify the most dangerous worksites, as well as during inspections to help direct
their efforts to the hazards in the workplace that are hurting workers. Injury and illness
information is used to develop statistics that assist OSHA (through its oversight function) in
identifying the scope of occupational safety and health problems and decide whether regulatory
intervention, compliance assistance, or other measures are warranted. These data also provide
the outcome measures used to determine the effectiveness of Federal agency safety and health
programs.

Section 8 of the OSH Act authorizes the Secretary of Labor to issue regulations she
determines to be necessary to carry out her statutory functions, including regulations requiring
employers to record and report work-related deaths and non-minor injuries and illnesses.
OSHA’s regulations under 29 CFR 1904 include requirements for recording, maintaining,
posting, retaining, and reporting occupational injury and illness information in the private sector.
Employers must record each fatality, injury, and illness that is work related, is a new case, and
meets one or more of the general recording criteria in § 1904.7, or specific cases as described
under § 1904.8 through 8 1904.12. Under Part 1904, recordable work-related injuries and
illnesses are those that result in one or more of the following: death, days away from work,
restricted work or transfer to another job, medical treatment beyond first aid, loss of

consciousness, or diagnosis of a significant injury or illness. Injuries include cases such as, but



not limited to, a cut, fracture, sprain, or amputation. llInesses include both acute and chronic
illnesses such as, but not limited to, a skin disease, respiratory disorder, or poisoning.

Also under Part 1904, employers are required to let employees know how and when to
report work-related injuries and illnesses. This means that the employer must set up a system for
the employees to report work-related injuries and illnesses and instruct them on how to use it.
Part 1904 does not specify how the employer must accomplish these objectives, so employers
have flexibility to set up systems that are appropriate to their workplace.

I11.  Overview of the Existing Federal Sector Recordkeeping System

Under 29 CFR Part 1960, Subpart 1, Federal agencies are required to collect occupational
injury and illness data, analyze these data to identify unsafe and unhealthful working conditions,
and establish program priorities based on their analyses. Under existing 1960.67c, Federal
agencies are required to record only injury and illness information that is reported to the Office
of Workers” Compensation Programs (OWCP) on forms CA-1, CA-2, or CA-6.1 Under this
system, injuries and illnesses are recordable only if a medical expense was incurred or expected,
or if the employee was away from work or on leave without pay (LWOP) or continuation of pay
(COP) as a result of the injury or illness.

OSHA uses injury and illness statistical data provided by OWCP to set program
priorities, identify Federal worksites for OSHA oversight activity, and monitor agencies’
progress in reducing occupational injury and illness. Also, OSHA uses the injury and illness
statistical data from OWCP to develop an annual report for the President on the status of Federal

civilian employees’ safety and health.

! CA-1, Notice of Traumatic Injury and Claim for Continuation of Pay/Compensation; CA-2 , Notice of
Occupational Disease and Claim for Compensation; CA-6, Official Superior’s Report of Employee’s Death.



Under the existing system, the records used by Federal agencies include the OSHA
Federal Agency Log and Summary of Occupational Injuries and Ilinesses, and the OSHA Form
101, Supplementary Record of Occupational Injuries and IlInesses. On the OSHA Federal
Agency Log, agencies must include some brief descriptive information, and use a simple check-
off procedure to maintain a running total of occupational injuries and illnesses for the year.
OSHA Form 101 is used to provide supplementary information regarding each injury and illness
entered on the log. Alternate forms, such as workers’ compensation forms, may be used if they
contain all the information OSHA requires.

Existing Part 1960, Subpart I, directs each Federal agency to complete an annual
summary of occupational injuries and illnesses based on the OSHA Federal Agency Log.
Agencies are also required to post a copy of the annual summaries for injuries and illnesses at
each establishment. Under the existing system, the head of each Federal agency must ensure
access to the injury and illness logs and annual summaries to Occupational Safety and Health
Committees, employees, former employees, and employee representatives.

V. OSHA'’s Reasons for Revising the Recordkeeping Rule for the Federal Sector

A. The Need to Improve the Quality of the Federal Recordkeeping System

OSHA'’s revision, which essentially adopts applicable private sector recordkeeping
requirements under Part 1904, will increase the ability of Federal agency establishments to
identify and track occupational injury and illness trends, extend the injury and illness
recordkeeping requirements to all civilian workers in the Executive Branch, eliminate the
problems associated with non-existent injury and illness reporting for contract employees who
are supervised on a daily basis by Federal workers, improve Federal agency and Federal

employee awareness of the root causes of accidents in their workplace, create more consistent



statistics from Federal agency to Federal agency, and resolve the problem of incompatibility of
data between the private sector and Federal sector. Establishing Part 1904 recordkeeping
requirements will also reduce reporting errors because Part 1904 is written in plain language, is
more detail oriented, uses the question-and-answer format, minimizes ambiguity, eliminates
recording of minor injuries and illnesses, and allows agencies flexibility to use computer
programs to meet their OSHA recordkeeping obligations.

From an administrative and management perspective, differences in Federal sector and
private sector recordkeeping requirements are confusing to Federal agencies and OSHA
personnel. Establishing one regulation for recordkeeping will standardize the requirements for
both the Federal and private sectors.

Standardizing recordkeeping requirements will allow for more accurate comparisons
between Federal and private sector injury and illness experiences. Under the existing Part 1960,
Subpart I, recordkeeping system for Federal agencies, comparable data to show how Federal
agencies compare statistically with the private sector injury and illness experiences are not
available due to the differences in reporting and recording requirements. Therefore, OSHA has
not been able to address the concerns raised by several organizations that monitor government
activity, and respond to the perception that the Federal Government has a worse injury and
illness experience than its private industry counterparts.

For instance, from time to time certain advocacy groups have issued reports comparing
some Federal agencies with the highest occupational injury or illness rates per 100 full-time
workers with different sectors of private industry. These reports avowed that several Federal
agencies had significantly higher occupational injury and illness rates than their private sector

counterparts. While the reports intimated that an employee was more likely to be injured or



become ill while working for a Federal agency than working for a number of high-risk private
sector industries, the reports compared risks in different industries, and OSHA could not verify
the injury and illness data reported.

This is best shown in an example of injuries that are compensable but not recordable
under 29 CFR 1904. Consider the case where a private sector employee falls on the job, notes
pain in his or her shoulder, is sent for evaluation at a local emergency room, and following an
examination and x-ray, is released back to work without restrictions, days away from work, or
medical treatment beyond first aid. Under 29 CFR 1904, this case would not be recordable
because it does not meet any of the recording requirements (evaluation and x-rays for diagnostic
purposes are considered first aid under 29 CFR 1904.7(b)(5)(i)(A) & (B) and the case would not
be recordable). However under the current Federal agency recordkeeping system, if the
employee files for reimbursement of medical costs under FECA, a CA-1 must be submitted and
the case would be recorded.

Another reason for revising the occupational injury and illness recordkeeping system for
the Federal sector is that under Part 1960, Subpart I, many groups of employees are not included
in the recordkeeping process, including employees hired through the Non-Appropriated Funds
Instrumentalities Act (NAFIA), Commissioned Officers of the Public Health Service, and
contract employees working under the daily supervision of Federal personnel. Conversely,
volunteers are covered under Part 1960 through OWCP reporting requirements, which is not the
case for the private sector under Part 1904.

The existing Part 1960 also creates inconsistencies in recordkeeping among Federal
establishments. FECA compensability covers injuries to employees that occur on the employer’s

premises during work hours or in reasonable proximity to the work hours, and the incident is



recorded if a CA form is submitted to OWCP because the incident results in a reimbursable
medical expense to the employee. Establishments with in-house medical facilities or with
contracts for medical services to treat their employees are likely to have fewer claims filed under
FECA for medical reimbursement, and therefore are likely to have fewer incidents that are
recordable. Establishments without in-house medical facilities or contracts for medical service
would record employee injuries and illnesses that result in filing a CA form for any reimbursable
medical expense(s). Federal agency establishments with in-house medical staff frequently do not
record such events, while those establishments that rely on outside medical staff to treat their
injured or ill employees would record such events.

Another example of current inconsistencies in recordkeeping among Federal agencies lies
with the U.S. Postal Service (USPS). As mentioned earlier, the U.S. Postal Service, which
comprises approximately one-third of the Federal sector workforce in the Executive Branch, is
already recording injuries and illnesses under Part 1904 regulations, while the remaining two-
thirds of the Federal sector are recording under Part 1960.

The existing Part 1960 system captures little data that are useful in identifying root causes
of accidents, fails to adequately capture days away from work, fails completely to capture days
of restricted activity or job transfer, and fails to capture important data related to bloodborne
pathogens, such as needlesticks and other sharps injuries.

Additional reasons for changing Federal agencies’ recordkeeping requirements to the Part
1904 system include: the OSHA 300 log more accurately reflects injuries and illnesses at a
glance than does the existing Federal agency log; injuries and illnesses for all employees,
including contract employees who are supervised by Federal employees on a daily basis and

whose employers do not also record, will be covered; the calendar year reporting will be
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consistent with the recordkeeping practices in private industry; and, a unified tracking system
will result for all workplace injuries and illnesses covered by OSHA.

OSHA'’s Voluntary Protection Program (VPP) is a program that recognizes worksites
with exemplary safety and health programs. In the VPP, management, labor, and OSHA
establish cooperative relationships at workplaces that have implemented a comprehensive safety
and health management program. OSHA'’s experience indicates that when an employer commits
to the VPP approach to safety and health management and completes the challenging VPP
application process, the result includes a dramatic improvement in the organization’s safety and
health performance.

To qualify for VPP, an establishment must have comprehensive safety and health
management programs that include effective injury, illness, and accident recordkeeping, as well
as injury and illness lost time and total case rates below the national averages, as measured under
Part 1904. As Federal agencies participating in VPP are currently required to maintain records
under two systems, the Federal sector has just over ten VPP sites (including a few in the USPS,
as of December 31, 2003) compared to over 1,000 in private industry. Adopting the Part 1904
recordkeeping system for the Federal sector will yield consistent injury and illness and illness
data, and would make participation in the VPP program much more attractive to Federal
agencies.

Standardizing the private and Federal sector recordkeeping and reporting requirements
will lessen the administrative burden on OSHA when changes to the recordkeeping requirements
need to be made, as well as streamline training efforts. If the recordkeeping systems remain
separate, any changes made to the requirements in the private sector will not be applicable to the

Federal sector, unless additional modifications to Part 1960, Subpart I, are made reflecting such
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changes. Requiring Federal agencies to comply with Part 1904 will largely eliminate this
problem. Additionally, standardizing the private and Federal sector recordkeeping and reporting
requirements will eliminate OSHA’s need to develop and present separate training, outreach,
interpretations, etc. on both systems.

B. Advantages for Adopting Applicable Part 1904 Requirements in Part 1960, Subpart |

The advantages of improved recordkeeping fall into two groups. Improved recordkeeping
will enhance the ability of Federal agencies and Federal employees to prevent occupational
injuries and illnesses. Also, improved recordkeeeping and reporting will increase the utility of
injury and illness records for Federal agency safety and health staff as well as OSHA’s oversight
function.

(1) Enhanced Ability of Federal Agencies and Their Employees to Prevent Injuries and
Ilinesses. Collecting additional or improved information about events and exposures of injuries
and illnesses on Form 301, including information on the location, the equipment, materials or
chemicals being used, and the specific activity being performed, will increase the ability of
Federal agencies and their employees to identify hazardous conditions and take remedial action
to prevent future injuries and illnesses. lIdentifying the irritating substance that caused an
employee to experience a recordable case of occupational dermatitis, for example, could prompt
a Federal agency to re-examine available Material Safety Data Sheets to identify a non-irritating
substitute material. On Form 301, details will be recorded in a logical sequence that will help
structure the information and focus attention on problem processes and activities. Thus the
establishment’s records of injuries and illnesses will provide management with an analytical tool

that can be used to control or eliminate hazards.

12



(2) Increased Utility of Data to Federal Agency Safety and Health Staff and OSHA.
Improvements in the quality and usefulness of the records being kept by Federal agencies will
enhance their capacity to: focus investigative efforts on the most significant hazards; identify
types or patterns of injuries and illnesses whose investigation might lead to prevention efforts;
and, set priorities among Federal agency establishments for inspection purposes. Federal
agencies and their employees both stand to benefit from the more effective use of Agency
resources. The enhanced ability of safety and health personnel to identify patterns of injuries
will enable them to focus on the more serious hazards.

Identifying such patterns will also increase the ability of Federal agencies to control these
hazards and prevent other similar injuries. To the extent that Federal agencies take advantage of
this information, the task of OSHA’s oversight function will be facilitated. Federal employees
clearly will also benefit from these reductions in injuries.

Specific Advantages of the Final Rule

(1) Forms Simplification and Definitions. Simplifying the forms used by Federal
agencies will result in improved information. The same is true of definitional changes, such as
counting lost workdays or restricted workdays as calendar days and capping the count at 180
days. Easier recording of data will make records of individual cases more complete and
consistent. By using simplified recording procedures, we hope to encourage more complete
recording of job-related injuries and illnesses. This process is illustrated by the change from
days away from work to calendar days. This change represents an explicit decision to shift the
emphasis from lost productivity to the seriousness of the injury or illness. Calendar days are a
more accurate and consistent reflection of seriousness than are lost scheduled workdays. They

are also directly comparable across establishments and industries while days away from work are
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not. Thus, calendar days produce more useful information for the purpose of assessing patterns
of injuries and illnesses. This variable is also generally much simpler to determine and record,
so that the information is more likely to be complete and accurate. This combination of
attributes, OSHA believes, will substantially improve the quality of the information available for
analysis and enhance the resulting actions taken to reduce job-related injuries and illnesses.

(2) Recordable Injuries and IlInesses. The changes in defining injuries and illnesses that
are recordable have several advantages. In general, they follow a pattern of simplification and/or
more cost effective targeting of recording requirements, which should produce the types of
advantages discussed above. Changes that add to the information recorded have other benefits as
well.

Specified Recording Thresholds. One change involves identifying the threshold at which
a medical removal condition or restriction is to be recorded, and tying this to the level in a
specific OSHA standard (lead, cadmium, etc.). This requirement involves no increase in cost to
Federal agencies since the pre-removal or restriction conditions are already required under the
specific OSHA standard.

Needlesticks and Sharps Injuries and Hearing Loss Cases. By far the most extensive
change in recording is the requirement to report all needlesticks and sharps injuries involving
exposure to blood or other potentially infectious materials. In effect, OSHA is changing the
emphasis on these injuries from the effects (the injury’s medical treatment) to the actual injury
caused by the incident (i.e., the needlestick or sharps injury). Recording all needlesticks and
sharps injuries will provide far more useful information for illness prevention purposes to
Federal agencies that administer hospitals and other medical facilities. Unlike many other

conditions (e.g., blood poisoning and hearing loss) that are progressive, AIDS and hepatitis are

14



either present or they are not. In any given work setting, the risk is probabilistic and bi-modally
distributed; whether one is infected by an injury or one is not. Under these circumstances, the
important focus is to prevent all injuries that might lead to illness. For that prevention strategy to
be successful, however, the agency should have a complete picture of the overall pattern of all
needlesticks and sharps injuries. This requires recording all such injuries, whether or not they
result in AIDS, hepatitis, or other bloodborne illness.

Because of their high mortality and disability potentials, AIDS and hepatitis are
particularly serious illnesses. One implication of this fact, however, is that the benefits per case
of prevention are large. Another implication is that there are substantial employee morale
benefits to a prevention program that is comprehensive and well informed. Recording all risky
wounds and then using the data for prevention are actions that are reasonable. Adopting Part
1904 provisions is also likely to result in indirect benefits in the form of improved patient care.

Hearing loss cases also result in substantial disability and can lead to safety accidents in
the workplace. OSHA believes that aligning the recording threshold for such cases with the
Standard Threshold Shift criterion in the Agency’s Occupational Noise Standard will simplify
recording for many Federal agencies that are already familiar with this criterion. The shift in this
recording criterion will also increase the number of hearing loss cases captured by the
recordkeeping system and provide core opportunities for Federal agencies to intervene to prevent
other hearing loss cases.

(3) Procedural Changes and Informational Requirements. The relationship between
costs and benefits varies for the final rule’s procedural changes and for its requirements for
additional information. Some provisions have positive but trivial costs. Others have more

significant costs but provide substantial advantages.
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De Minimis Costs. A number of changes have costs that are so low that the benefits of
the change are clearly greater. Examples include the provisions discussed below. Recording
incidents within seven calendar days, rather than six working days, will impose costs for more
rapid recording on establishments that work only five days a week. The reduced burden
resulting from a simpler deadline—one week later—almaost certainly outweighs this minimal
cost, however. Moreover, for establishments that operate six or seven days a week, such as the
law enforcement agencies, this change does not impose any additional costs. Under Part 1960,
Federal agencies must compile the Annual Summary on a fiscal year basis, complete the
Summary not later than 45 calendar days after the close of the fiscal year, and post the Summary
copy for a minimum of 30 consecutive days. Under Part 1904, the Summary must be compiled
at the end of the calendar year, completed no later than February 1, and posted until April 30.
The cost, if any, for posting (but not revising) the Annual Summary for three months, rather than
one month, is extremely small—particularly considering that quite a number of other certificates
and information (e.g. elevator or boiler inspection certificates) must be posted at all times. The
ability of employees to refer back to the Annual Summary information, as well as the availability
of the information to new employees when they are hired, clearly produces benefits that exceed
the costs.

Certification by an Agency Executive. The requirement that an Agency executive certify
the Summary will have the effect of increasing the oversight and accountability of higher
management in health and safety activities. The certifying official will be responsible for
ensuring that systems and processes are in place, and for holding the recordkeeper accountable.
This increased awareness of job-related injuries and illnesses, and of their prevention, will

translate into fewer accidents and injuries because the certifying executive will have a
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heightened sense of responsibility for safety and health, although quantifying this benefit is not
possible at this time.

Additional Data Requirements for Form 301 and Form 300-A. The final rule will require
Federal Agencies to provide several additional pieces of information, at an estimated cost of two
minutes per Form 301 and twenty minutes per Form 300-A. Additional information related to
incidents (on Form 301) includes: employee’s date of hire, emergency room visits, time the
employee began work (starting time of the shift), and time of the accident. Additional
establishment information (on the Form 300-A Summary) includes: annual average number of
employees employed in that year, and total hours worked by all employees during the year.
Information on the injured employee’s date of hire can provide insight into a number of factors
that have been shown to relate to injury rates. Such factors may include inadequate training,
inexperience on the job, etc. If OSHA were to link its injury data with information on the
distribution of job tenure, for example, it could then calculate injury rates by job tenure category
for different jobs. That information will help to identify areas where better training would have
the greatest potential to reduce injuries. Data on starting times of shifts and the time of
occurrence of the accident will facilitate research on whether accidents rates vary by shift, and
whether certain portions of a shift are particularly dangerous. This information will be helpful to
OSHA as well as a Federal agency’s own assessment of workplace safety and health. Most
importantly, employees will receive the information they need to understand both the absolute
and relative incidence of injuries and illnesses in their establishment. The inclusion of
information concerning the average number of employees and total hours worked by all
employees during the year will make it easier to calculate incidence rates directly from the

posted summary. Federal agencies will also benefit from their ability to obtain incidence
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information quickly and easily. At the establishment level, occupational injury and illness
records are examined at the beginning of a safety and health inspection and used by compliance
personnel to identify safety and health problems that deserve attention. The data on Form 300
and Form 301 will also be used to determine what areas of the site, if any, warrant particular
attention during the inspection.

V. The Present Rulemaking

The Federal Advisory Council on Occupational Safety and Health (FACOSH) was
established by Executive Order 11612 to advise the Secretary of Labor on matters relating to the
occupational safety and health of Federal employees. At the request of FACOSH, OSHA held a
meeting on October 31, 2002 to discuss proposed changes to Federal agency occupational injury
and illness recordkeeping and reporting requirements. Representatives from fourteen Federal
departments or agencies and two Federal employee unions attended the meeting. Although
OSHA received almost unanimous consensus that recordkeeping requirements for Federal
agencies should be changed, two issues were raised.

The first issue concerned whether under the proposed change a Federal agency could
collect and report their injury and illness data on a fiscal year basis instead of a calendar year
basis. Some agencies wanted to report on a fiscal year basis so that the OSHA 300 log and the
workers’ compensation chargeback costs reflected the same time periods. Currently, fiscal years
(October through September) and chargeback years (July through June) do not reflect the same
time periods. However, since OWCP chargeback data are available to each agency on a
quarterly basis, agencies could use their data to compare chargeback costs to OSHA recordable

injuries and illnesses for any period of time they desired. Also, use of the calendar year
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recording and reporting would allow for more accurate comparisons of Federal and private sector
data.

At the meeting, the second issue discussed was the differences between the information
required on the CA forms and the OSHA 301 incident report, and having to complete two
different forms. While preparation of duplicative paperwork should be avoided, clearly in most
instances if the CA form is used, a supplemental statement will frequently still be necessary to
comply with OSHA reporting requirements. Agencies must be sensitive to the fact that the CA-1
or CA-2 is frequently the first entry in a FECA case record, and these forms are maintained in a
Privacy Act government-wide system of records known as DOL/GOVT-1. Release of
information on the CA forms must be consistent with the purpose for which the record was
created and must be authorized by the Federal agency as a routine use under the Privacy Act.
While elements of the CA-1, CA-2, and CA-6 contain some information useful to OSHA,
OWCP’s forms are focused on identifying the injury, properly compensating the individual for
any wage loss or impairment, and affecting a smooth return to duty. The data collected by
OWCP, while valuable for its purpose under FECA, may for OSHA’s purposes provide too
much unnecessary and extremely personal information about the employee and too little
information on the details of how the injury occurred. Accordingly, while use of the information
on the CA forms is not prohibited under the new OSHA rule because the Department of Labor
seeks to minimize the burdens placed on agencies, OSHA recommends that each agency analyze
whether it would be just as easy and cost effective to comply with these new requirements by
implementing a system where OSHA 301 forms are completed contemporaneously with CA
forms. The information requested on the OSHA 301 form, such as Items 14 — 17 which asks,

“What was the employee doing just before the incident occurred”, “What happened?”’, What
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was the injury or illness?”, or “What object or substance directly harmed the employee?, are not
asked on the CA forms. Certain data elements contained on the CA forms contain personal
information (such as the names of eligible dependents under FECA) which must be deleted
before the CA forms are utilized to comply with OSHA’s new rule. For example, the following
information must be deleted from the CA-1 forms: Entry 2 for Social Security Number, Entry 3
for Date of Birth, Entry 5 for Home Telephone Number, Entry 6 for Grade Level as of the date
of injury, Entry 7 for Employee’s Home Mailing Address, Entry 8 for Dependent Information,
Entry 19 for Employee’s Retirement Coverage, Entries 30 and 31 relating to information on
Third Party subrogation, Entries 32 to 34 relating to medical treatment and the Receipt of Notice
of Injury.

The Department of Labor wishes to note that the use of electronic filing systems for
Federal workers’ compensation claims would facilitate the elimination of those data fields not
needed by OSHA. Moreover, an electronic prompt could then be developed when preparing the
OSHA Form 301 at a time when memories of the injury are fresh and useful details about the
injury can be most easily obtained. For example, a description of an injury on a CA form, such
as “slipped in hallway,” while sufficient for FECA purposes, might fail to alert safety and health
professionals to the fact of which hallway or that the hallway in question is improperly lighted or
slippery.

At the January 10, 2003 FACOSH meeting, OSHA gave a presentation describing the
differences between recordkeeping requirements under Parts 1904 and 1960. OSHA pointed out
that Part 1904 provides very specific instructions on recording criteria, and even contains a flow
chart to aid in the decision-making process of recordability. OSHA also discussed the new forms

and reviewed the timeframes to record injuries and illnesses. A number of questions followed
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the presentation, and FACOSH recommended that OSHA hold a meeting of Federal agency
safety and health representatives to discuss the impact of the proposed recordkeeping change.

On February 25, 2003, OSHA held an informal meeting that was open to the public to
discuss the proposed change. This meeting was announced in the Federal Register on February
10, 2003 (Vol. 68, No. 27 FR 6783). The meeting agenda included: reason for the proposed
change, description of the change, impact of the change, and implementation of the change. The
meeting also provided a forum to air any issues that Federal agencies or the public wanted to
bring up rega